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Application/Control Number: 10/684,185 Page 2 

Art Unit: 1724 

The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public 
use or on sale in this country, more than one year prior to the date of application for patent in the United 
States. 

Claims 30-33 are rejected under 35 U.S.C. 102(b) as being anticipated by 
Hagiwara et al. (U.S. Patent No. 4,525,410; hereinafter "Hagiwara"). Hagiwara 
discloses a composition comprising a natural zeolite, such as clinoptilolite (see col. 3, 
line 21), and hydrated zinc sulfate (see col. 13, line 67); and further discloses preparing 
this composition by contacting the zeolite with an aqueous solution of zinc sulfate, 
washing the resultant product by water, and then drying the washed product at an 
elevated temperature (see col. 13, line 61 through col. 14, line 6). Accordingly, the 
reference material is deemed to be a "hydrothermal ion exchange activated zeolite" as 
now recited in the claims of this application. Furthermore, since Applicant has not 
clearly defined what constitutes hydrothermal activation, and has not demonstrated that 
contacting zeolite with a slightly warm aqueous solution of the recited zinc compounds 
will produce a product that is materially different from that of the reference, this 
reference product is deemed to be indistinguishable from the recited "hydrothermal ion 
exchange activated zeolite." 

The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth jn section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 
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Claims 30-33 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Hagiwara in view of Cooper et al. (U.S. Patent No. 5,601,798; hereinafter "Cooper"). 
Should it be held that the zeolite product of Hagiwara does not constitute a 
"hydrothermal ion exchange activated zeolite," then this primary reference discloses the 
claimed invention with this sole exception. Cooper teaches that it is known to increase 
the mesopores volume of zeolite by hydrothermal treatment (see col. 2, lines 53-63). 
Since increasing the pore volume of the zeolite of Hagiwara would obviously be 
desirable, in order to increase the surface area available for metal ion retention, it would 
have been obvious to one of ordinary skill in the art at the time the invention was made 
to subject the zeolite of this primary reference to the hydrothermal treatment disclosed 
by the secondary reference. 

Applicant's arguments filed November 3, 2006, 2006 have been noted and 
carefully considered but are not deemed to be persuasive of patentability. Applicant 
argues that Hagiwara does not disclose a hydrothermal ion exchange activated zeolite. 
It is pointed out, however, that since the zeolite of this reference is activated by a 
combination of aqueous solution and heat treatments (see col. 13, line 61 through col. 
14, line 6), this zeolite is deemed to be a "hydrothermal ion exchange activated zeolite." 
It is further pointed out that since Applicant has not demonstrated that all hydrothermal 
ion exchange treatments will produce a product different from that of Hagiwara, the 
product-by-process type recitation in claim 30 is not deemed to distinguish over the 
reference product. Applicant should note that for product-by-process claims 
determination of patentability is based on the product itself. The patentability of a 
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product does not depend on its method of production. If the product in the product-by : 
process claim is the same as or obvious from a product of the prior art, the claim is 
unpatentable even though the prior product was made by a different process. In re 
Thorpe, 777 F.2d 695, 698, 227 USPQ 964, 966 (Fed. Cir. 1985). See also MPEP § 



Furthermore, even if Applicant can demonstrate that hydrothermal ion exchange 
treatments will produce a zeolite that is materially different from that of Hagiwara, claims 
30-33 would still be unpatentable over Hagiwara in view of Cooper, for the reasons 
given above. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to I. Cintins whose telephone number is 571-272-1 155. 
The examiner can normally be reached on Monday through Friday from 8:30 AM to 5:00 
PM. If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Mr. Duane Smith, can be reached at 571-272-1 166. 

The centralized facsimile number for the USPTO is 571-273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). 
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